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I. STATEMENT OF JURISDICTION 
Appellee/Cross-Appellant Transamerica Investment Management, LLC ("Transamerica") 
agrees with the Statement of Jurisdiction in Appellant/Cross-Appellee Alpha Partners, Inc.'s 
("Alpha Partners") Opening Brief. 
II. STATEMENT OF ISSUE ON ALPHA PARTNERS9 APPEAL 
Did the trial court correctly conclude based on the evidence presented during trial that 
Transamerica did not breach the Letter of Agreement by refusing to pay Alpha Partners 
additional money for marketing materials, when there was no contractual basis for Alpha 
Partners to charge money beyond the $263,000 Transamerica had already paid it? 
Alpha Partners is challenging some of the trial court's findings of fact, as well as some its 
conclusions of law, related to the ruling. A trial court's findings of fact are reviewed under a 
clearly erroneous standard. Alta Indus, Ltd. v. Hurst, 846 P.2d 1282, 1286 (Utah 1993). A trial 
court's findings of fact are clearly erroneous if they are so lacking in support as to be against the 
clear weight of the evidence. Doelle v. Bradley, 784 P.2d 1176, 1178 (Utah 1989). The trial 
court's legal conclusions are reviewed under a correctness standard. United Park City Mines Co, 
v. Greater Park City Co., 870 P.2d 880, 885 (Utah 1993). 
III. STATEMENT OF ISSUES ON CROSS-APPEAL, STANDARDS OF 
REVIEW AND PRESERVATION BELOW 
1. In light of the undisputed evidence that the incomplete marketing materials Alpha 
Partners gave to Transamerica after terminating the parties' relationship were worthless to 
Transamerica, was it proper for the court to conclude that Alpha Partners' failure to honor its 
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contractual obligation to provide complete marketing materials did not breach the Letter of 
Agreement on the ground that Alpha Partners had substantially finished the marketing materials? 
The trial court's application of the undisputed facts to the law presents a question of law, 
and it is reviewed for correctness. Desert Mariah, Inc. v. B&L Auto, Inc., 12 P.3d 580 (Utah 
2000). 
This issue was preserved through the evidence and arguments Transamerica presented at 
trial. (R. 1023T,p. 386). 
2. Even if the court correctly concluded that Alpha Partners' failure to provide finished 
marketing materials did not constitute a breach of the parties' contract, did the court err in 
determining that Alpha Partners' retention of the $263,000 that Transamerica paid it for 
completed materials did not unjustly enrich Alpha Partners? 
This issue also called for the trial court to apply undisputed facts to the law, and its 
decision is reviewed for correctness. 
This issue was preserved through the evidence and arguments Transamerica presented at 
trial. (R.1023T, pp. 402-03). 
IV. STATEMENT OF THE CASE 
A. Nature of the Case, Course of Proceedings Below and Disposition by the 
Trial Court. 
Alpha Partners is a Utah corporation that develops marketing programs for investment 
management companies. (R. 1017). Alpha Partners is owned by Liz Hecht, and her assistant at 
all relevant times was Mary Ann Eastman. (R. 1018,1024). Transamerica is an investment 
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management company with offices in Los Angeles, San Francisco, and Dayton, Ohio. (R. 1018). 
The parties contracted in December 2000 for Alpha Partners to create and complete various 
marketing materials for Transamerica. (R. 1018-19). 
After Transamerica paid Alpha Partners $263,000 for the project, Alpha Partners 
terminated the contract and stopped work on the project in October 2001, claiming that 
Transamerica owed it additional money. (R. 1029). Although Alpha Partners never finished the 
marketing materials, it kept the $263,000 Transamerica had paid it. (R. 1029-30). 
Alpha Partners filed this lawsuit against Transamerica in late 2001, alleging breach of 
contract, unjust enrichment and declaratory judgment. (R. 1-33). Transamerica filed a 
Counterclaim against Alpha Partners for breach of contract, breach of the covenant of good faith 
and fair dealing and unjust enrichment. (R. 38-64). It later filed a Third-Party Complaint against 
Ms. Hecht for fraud, prompting Alpha Partners to file a Third-Party Complaint against 
Transamerica CEO John Riazzi for fraud. (R. 192-220,163-171). Alpha Partners voluntarily 
dismissed its unjust enrichment, declaratory judgment and fraud claims before trial. (R. 665-666; 
813-14). 
The parties tried this case to the Honorable Bruce C. Lubeck on June 2 and 3, 2004. (R. 
921-22). This Court issued its Memorandum Decision on June 9 and entered its Findings of Fact 
and Conclusions of Law on August 10, 2004. (R . 929-950; 1017-35). Judge Lubeck concluded 
that neither party had breached the contract and that Alpha Partners was not unjustly enriched by 
retaining the money it had received from Transamerica in contemplation of completed marketing 
materials. He determined that even if Alpha Partners had been able to show that Transamerica 
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breached the contract, Alpha Partners had not proven that it sustained any damages by a breach. 
(R. 1033). He also concluded that Ms. Hecht had not committed fraud. (R. 1031-33). Both 
sides asked the judge to award attorney fees and costs, citing a provision in the Letter of 
Agreement permitting reasonable attorney fees and costs to the prevailing party in the event of a 
contract dispute. (R. 1035; R. 951, Exhibit 6, p. 15). Judge Lubeck concluded that neither party 
prevailed under the contract and therefore did not award attorney fees to either side. (R. 1035). 
Since Transamerica had communicated a pre-trial Offer of Judgment pursuant to Utah 
Rule of Civil Procedure 68, and Alpha Partners had rejected that Offer, the trial court awarded 
Transamerica costs in the amount of $3,094.78. (R. 1035). This appeal ensued,. 
B. Statement of Facts, 
1. The Parties Contracted for Alpha Partners to Create and Complete 
Marketing Materials for Transamerica, with a Proposed Timetable 
for Performance. 
In December 2000, Alpha Partners and Transamerica entered into a contract entitled a 
Letter of Agreement, which Ms. Hecht drafted. (R. 1018). Pursuant to the Letter of Agreement, 
Alpha Partners agreed to perform, among other things, the following obligations: 
a. Create a written "Summary of Research & Strategic Recommendations," based 
upon interviews of Transamerica professionals and at least one client. The written report and 
recommendations would be delivered to Transamerica and presented in person at Transamerica's 
offices for review and discussion; 
b. Develop a "Corporate Identity Program" that included the design and 
development of a new corporate logomark, a "graphic image . . . that defines the look of the 
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entire company;" and the creation of a tag line, a "phrase that encapsulates the identity of the 
company." (R. 1022T, p. 62). Alpha Partners was required to create templates for stationery, 
business cards, mailing labels, envelopes and fax cover sheets, that incorporated the corporate 
logomark and tag line. The logomark and tagline would also appear in the marketing literature 
developed by Alpha Partners; 
c. Develop and deliver to the printer for final production an eight to twelve-page 
"Capability Brochure" intended to communicate Transamerica's identity to the market and 
differentiate it from its competitors; 
d. Develop a "Firm Profile," an information sheet showing total assets under 
management, products offered, and similar information. The Firm Profile would be designed as 
an insert for the Capability Brochure. Alpha Partners was to deliver a template for the Firm 
Profile and deliver it to the printer for final production; 
e. Create five "Product Profiles" for use with the Capability Brochure that would 
describe a different investment fund managed by Transamerica, deliver templates for the Product 
Profiles in graphic programs and deliver them to the printer for final production; 
f. Develop a 35 to 45-page "Library of Presentation Pages" for Transamerica 
employees to use for PowerPoint business presentations to potential wholesale clients; 
g. Make a "Direct Mail Letter" to be sent to key prospects and influential 
consultants; and 
h. Provide "account management through every phase of the project, including 
development and updates of schedules and budgets;" graphic design and visual concepts, layouts 
5 
and presentations; writing and editing; and solicitation of bids for printers, vendor selection and 
review of proofs. (R. 1018-20). 
In exchange for Alpha Partners' full performance of these obligations, the Letter of 
Agreement called for Transamerica to pay Alpha Partners $239,000 in total fees. The contract 
allowed for a discount fee of $225,000 if Transamerica paid for the whole project prior to 
commencement of the project, which Transamerica paid to Alpha Partners in December 2000. 
(R. 1020). 
The project was to be completed in three phases. First, Alpha Partners would prepare a 
"Summary of Research and Strategic Recommendations." Second, it would develop 
Transamerica's Corporate Identity Program, including presenting six tag line options and three 
logomark options based upon Transamerica's chosen tag line; and third, Alpha Partners would 
produce drafts, proofs, final proofs and printed copies of the written materials such as the 
Capability Brochure, Library of Presentation Pages and Direct Mail Letter. (R. 1021). 
The Letter of Agreement contained a "proposed timetable," which "anticipated" project 
completion by the week of April 23, 2001. (R. 1021; R. 951, Exhibit 6, p. 9). This proposed 
timetable merely set forth a target date for completion. (R. 1022). Ms. Hecht conceded that this 
was an aggressive and expedited timetable in which to attempt to complete a project of this size. 
(R. 1022T, p. 174). Ms. Hecht had abundant reason to expect that the parties could not 
realistically meet this proposed timetable. (R. 1022). For example, she knew v/hen the contract 
was signed that Transamerica would need a lot of hand holding and that the Transamerica 
managers who would need to provide Alpha Partners feedback on its work had busy business 
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travel schedules. (R. 1022T, pp. 174-5). Moreover, she knew from doing previous marketing 
projects for other investment management companies that the customers would delay in 
providing feedback because they were emotionally invested in choosing taglines and other items 
that would ultimately identify and define their corporations to potential customers. (R. 1022T, p. 
159). Indeed, such delays were so common and frustrating to Ms. Hecht that in 2002 she 
transitioned her business from creating marketing materials that required customer feedback to 
focusing on corporate coaching and similar services that did not depend upon customer feedback. 
(R.1022T, pp. 157-59). 
2. The Letter of Agreement Outlined Two Separate Scenarios Under 
Which Alpha Partners Might be Entitled to Charge Additional Fees to 
Transamerica. 
Page 12 of the Letter of Agreement contained a section entitled "Fees," which stated that 
the fees quoted in the contract were based on 
an estimate of time required by Alpha Partners to perform the work described as well as 
the fair market value for these services. Fees may vary 20% above or below the estimates 
stated in this letter of agreement. Fees would exceed this estimate by more than 20% 
only if Transamerica requests expanding the scope of the project.... 
(R. 951, Exhibit 6, p. 12).1 On the next page of the Letter of Agreement, Alpha Partners listed 
examples of expanding the scope of the project, such as a need for more pages in the Capability 
1
 Alpha Partners notes that the trial court's Finding of Fact quoting this clause is missing 
the words "more than," and claims this oversight "goes a long way in explaining the district 
court's misapplication of the fee provisions." (Appellant's Brief, pp. 38-9). Actually, the words 
are missing due to a typographical error in the Findings of Fact and Conclusions of Law. The 
trial court's recitation of this clause in the Memorandum Decision contains the missing words, 
indicating that when the trial court made its ruling in this case, it had in mind the accurate 
wording of the clause. (R. 932). 
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Brochure or more background interviews than were originally contemplated. (R. 951, Exhibit 6, 
p. 13). Ms. Hecht testified at trial that she had incorporated this same Fees Provision into prior 
contracts with clients and had charged some of those clients additional fees under this provision. 
(R. 1022T, p. 171). In those instances, she exercised this provision when the clients had 
requested additional drafts or text corrections. (R. 1022T, pp. 171-73). She did not provide any 
evidence of a prior instance where she attempted to charge a client additional fees under this 
provision for project delay. (R. 1022T,pp. 171-73). 
Indeed, there is a separate provision in the Letter of Agreement that addresses what can 
happen if the client causes delays of several months. (R. 951, Exhibit 6). Page 13 of the Letter 
of Agreement contains a separate section entitled "Additions, Revised Estimates and 
Contingencies." (R. 951, Exhibit 6). In this section, Alpha Partners notes that "[i]f Transamerica 
postpones project completion for more than nine months from the date of project inception, it 
will be necessary to submit an estimate revision for [Transamerica's] approval." (R. 951, Exhibit 
6). 
Thus, there was a contract provision under which Alpha Partners could charge 
Transamerica up to 20% more than the original fee paid. Significantly, this provision (the "20% 
clause") noted that the fees quoted were based an estimate of time or hours required by Alpha 
Partners to complete the work and fair market value for the services. (R. 951, Exhibit 6, p. 12). 
This provision was not triggered if the project was not completed by a certain date, nor was it 
tied to project delays. (R. 951, Exhibit 6, p. 12; R. 1022T, p. 167). On the other hand, the clause 
on page 13 of the Letter of Agreement (the "estimate revision clause") was different in that it 
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specifically addressed what would happen if the project were delayed. It provided that if 
Transamerica caused delays beyond September 8,2001, Alpha Partners could charge 
Transamerica additional money but would first need to give Transamerica an estimate revision 
for its approval. (R. 1022T, p. 165; R. 951, Exhibit 6). The clause on page 13, according to Ms. 
Hecht, allowed Alpha Partners to charge more "for the extension in the time frame of the 
project." (R. 1022T,p. 79). 
Bill Miller was Chief Operating Officer of TIM in 2000 and part of 2001 and signed the 
Letter of Agreement on Transamerica's behalf. (R. 1018). Ms. Hecht promised Mr. Miller at the 
time the contract was signed that if Alpha Partners was going to attempt to exercise either of the 
two "extra fee" clauses, she would not only notify Transamerica as soon as she became aware of 
any need to charge extra, but she would also provide backup substantiating the need to charge 
extra. (R. 1022T,p. 176). 
3. When it was Clear the Parties would not Complete the Project by the 
Proposed Timetable, Alpha Partners Extended the Completion Date. 
The parties were able to stick to the proposed timetable for only the first several weeks of 
the project. (R. 1022T, p. 92, R. 1023-24). Thereafter, as recommendations and work by Alpha 
Partners required Transamerica's feedback, Transamerica required extra time beyond that 
anticipated in the proposed timetable to provide feedback. (R. 1022T, p. 93). For instance, 
Transamerica did not choose a tagline by the target date in the proposed timetable, but Alpha 
Partners was still able to go forward with other parts of the project. (R. 1022T, pp. 93, 177). 
Transamerica's decision-making process required at least the board of directors to agree 
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on concepts and ideas presented by Alpha Partners. (R. 1021). Because some of the concepts 
created by Alpha Partners were subjective and emotional, such as the tagline and logomark, there 
was no quick consensus among the individuals at Transamerica on which option was best, and 
the decision making process necessarily took time. (R. 1021). In mid-February, when it was 
apparent the project would not be completed by the proposed timetable, Ms. Eastman of Alpha 
Partners sent a new project schedule to Transamerica with a completion date of July 23, 2001. 
(R. 1024). Alpha Partners did not mention at this time the prospect of charging additional fees to 
Transamerica. (R. 1024). In March 2001, Mr. Miller asked Ms. Hecht for additional time to 
provide feedback on an outline. (R. 1022T, p. 178). Ms. Hecht agreed and did not tell Mr. 
Miller that she might need to charge extra fees due to the delay. (R. 1022T, p. 178). 
In a letter to Mr. Miller dated April 18, 2001, Alpha Partners raised for the first time the 
possibility of charging additional fees due to project delay. (R. 1022T, 178-79). Significantly, 
Alpha Partners rationalized the possible need to charge extra in this letter by citing the "estimate 
revision" clause on page 13 of the Letter of Agreement. (R. 1022T, p. 179). Alpha Partners 
made no mention of the "20% clause" on page 12 of the Letter of Agreement. (R. 1022T, p. 
179). 
In May 2001, Alpha Partners sent yet another revised schedule to Transamerica that 
extended the completion date to August 27,2001. (R. 1024). Again, Alpha Partners did not state 
that it would charge additional fees to Transamerica. (R. 1024). The trial court, after hearing the 
evidence regarding the extensions and reviewing the correspondence from Alpha Partners to 
Transamerica, found that "these timetables and communications illustrated the flexible nature of 
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the Letter of Agreement with respect to the completion date." (R. 1024). 
4. Ms. Hecht Told Transamerica in July 2001 that it would Not Charge 
Transamerica Additional Fees. 
In early July 2001, Mr. Miller was fired by John Riazzi, the new CEO of Transamerica, 
and Mr. Riazzi became Alpha Partners' primary contact at Transamerica. (R. 1024). Mr. Miller 
did not fully apprise Mr. Riazzi about the Alpha Partners project when Mr. Riazzi took over. (R. 
1025; R. 1022, p. 24; R. 1023T, p. 333). Ms. Hecht called Mr. Riazzi and asked to come to his 
office in Dayton, Ohio, to discuss the project with him, and they met on July 20, 2001. (R. 1025). 
During that meeting, Mr. Riazzi told Ms. Hecht that Transamerica had paid Alpha 
Partners in full for the project in December 2000, and he made it "abundantly clear," according to 
Ms. Hecht, that he did not want to be charged more fees and would not pay additional fees 
beyond two minor change orders Mr. Miller had requested that Alpha Partners undertake before 
he left Transamerica. (R. 1025, 1022T, p. 185). Ms. Hecht agreed not to charge additional fees, 
and she claimed she told Mr. Riazzi that this would be so if there were no more long delays and 
that she expected Mr. Riazzi to move the project along and get it done. (R. 1025). Mr. Riazzi 
testified that Ms. Hecht and he clearly agreed at this meeting that "there were no additional fee 
implications to Transamerica with regard to the work that Alpha Partners was completing for us." 
(R. 1023T,p.249). 
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5. At the Time Ms. Hecht Made this Representation, She Intended to, 
and Soon Afterwards Did, Charge Transamerica Additional Fees.2 
On August 31, 2001, Ms. Hecht sent Mr. Riazzi an invoice for $46,356.26, along with 
two other invoices for $4,200 and $3,850 for the two change orders Mr. Miller had requested 
before he left Transamerica. (R. 952, Exhibit 29). The two change orders were for a third round 
of revisions to the logomark and an additional Product Profile, and Mr. Riazzi was expecting to 
receive and pay these two invoices. (R. 952, Exhibit 29). However, the first invoice for 
$46,356.26 was unexpected; the invoice states it is for "[f]ees for work completed to date on the 
original project." (R. 952, Exhibit 29; R. 1023T, p. 302). Ms. Hecht testified at trial that she did 
not create these invoices until the last week of August, pointing to a computer path at the bottom 
of the invoices containing a date of "8-31-01." (R. 1022T, pp. 143-44). 
Nonetheless, Ms. Hecht also testified at trial that she wrote a memo to her bookkeeper, 
Reg Leeby, on July 14, 2001, just before her meeting with Mr. Riazzi. (R. 1022T, p. 187). Ms. 
Hecht referred to invoices in the memo that she intended to send to Transamerica, explaining to 
Mr. Leeby that her business was experiencing severe cash flow problems. (R. 1022T, p. 187; R. 
954). She also conceded that the computer path of the $46,356.26 invoice dated August 31, 
2001, contains the words "cash flow," strongly suggesting that this was one of the invoices she 
was referencing in her July 14 memo to Mr. Leeby. (R. 1022T, p. 188). Moreover, in mid-July 
2001, she told Mr. Leeby that she was going to send invoices to Mr. Riazzi, and that when she 
2Transamerica is not appealing the denial of its fraud claim against Ms. Hecht, but 
includes some facts pertaining to it in this brief to present a full chronology of the parties' 
relationship. 
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did, she would include a letter to Mr. Riazzi and copy Mr. Leeby on the letter. (R. 1022T, p. 
188-89). In these communications with Mr. Leeby in mid-July, before her meeting with Mr. 
Riazzi, Ms. Hecht could have only been talking about the invoices she would ultimately date and 
send on August 31, because those were the only invoices she sent to Mr. Riazzi between the time 
of her mid-July communications to Mr. Leeby and August 31. (R. 1022T, p. 189). Indeed, when 
she sent the invoices dated August 31, 2001, she included a letter to Mr. Riazzi and copied Mr. 
Leebyonit. (R. 1022T,p. 189). 
Despite the evidence that Ms. Hecht had already created the unexpected $46,456.26 
invoice before she met with Mr. Riazzi on July 20, the trial court found that the invoices she was 
referring to in her communications with Mr. Leeby were from May and earlier in July. (R. 
1025). The trial court did not explain in its findings how she could have been speaking in mid-
July about invoices that she had already sent Transamerica when her communications with Mr. 
Leeby make clear that the invoices she was talking about had not yet been sent. (R. 1025). 
Because the trial court decided that she had not yet prepared the August 31, 2001 invoices when 
she met Mr. Riazzi on July 20, it found that she did not make any intentional representations 
during the meeting. (R. 1026). 
6. The Project Proceeded Smoothly Over the Next Months. 
Ms. Hecht prepared a written summary of the July 20 meeting and sent it to Mr. Riazzi. 
(R. 1026). As an example of the fact that the date for completion was soft, Ms. Hecht 
summarized the things Transamerica would do, and one of them was to be accomplished in the 
"near future." (R. 1026). 
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Soon after the meeting, Mr. Riazzi approved a logomark but then had to withdraw 
approval because he learned that Transamerica's parent company had to approve the logomark 
before it could be used in marketing literature. (R. 1026). The resulting delays in July and 
August were beyond Transamerica's control and did not stop Alpha Partners from doing other 
work on the project and from doing work for other clients. (R. 1026, R. 1022T, pp. 182, 201, 
204). To assist in the project, Ms. Hecht had hired two independent contractors, Kristine 
Detwiler, a writer, and Brian Sisco, a graphics designer. (R. 1023). They were able to continue 
working on the project in July and August; Ms. Hecht, Ms. Detwiler and Mr. Sisco met with Mr. 
Riazzi and other Transamerica representatives in San Francisco in mid-August to approve design 
options. (R. 954, Exhibit 66). The meeting was positive and productive, and everyone left the 
meeting feeling the project was moving along well. (R. 1027, R. 1022, pp. 196-97). The parties 
made significant progress on the Product Profiles and Library of Presentation Pages during this 
time, as well. (R. 1023T, p. 272). 
Ms. Hecht did not warn Mr. Riazzi during the San Francisco meeting that she might 
charge additional fees due to project delays, nor did she mention additional fees during other 
various communications with Mr. Riazzi in July and August. (R. 1022T, p. 191). Indeed, the 
trial court found that while Mr. Riazzi and Ms. Hecht knew at this time that delays could cause 
additional fees, "the exact length and timing of when the delays would trigger fees was never 
discussed or agreed upon. Each knew the project needed to be completed quickly, and each was 
working towards this." (R. 1027). In fact, Ms. Hecht acknowledged the project was "very near 
completion" at the end of August. (R. 1027,1022T, p. 204). However, there was no exact time 
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frame that was set such that failure to abide by it amounted to a delay under the contract that 
would require additional fees. (R. 1027). 
7. Mr. Riazzi was Understandably Confused When He Received the 
August 31 Invoices. 
Mr. Riazzi received the August 31 invoices in early September 2001. In the letter Ms. 
Hecht wrote accompanying these invoices, the vague explanation she gave for the extra charges 
was that project delays had caused "significant down time and the need for remobilization of our 
team . . . , as well as costs associated with project management...." (R. 1028). Ms. Hecht also 
voluntarily extended the project completion date to November 8, 2001. (R. 1028). 
Mr. Riazzi was confused when he received the invoices in light of his earlier statements 
that he would not pay additional fees and Ms. Hecht's earlier statements that there would be no 
future charges. (R. 1028; R. 1023T, p. 276). He thought the three invoices might be for the 
minor change orders that Mr. Miller had requested, but he did not think the charges would be that 
high. (R. 1023T, pp. 276-78). Therefore, he left Ms. Hecht a voice mail message shortly after 
receiving the invoices, stating that he was confused by them in light of their earlier agreement 
that no additional fees would accrue. (R. 1028). Ms. Hecht never returned his voice mail 
message. (R. 1023T, p. 341). Further confusing the situation, Ms. Eastman sent Mr. Riazzi an e-
mail on October 1, 2001, informing him of a new project completion date of December 17, 2001. 
(R. 1023T, p. 342; R. 954, Exhibit 68). Ms. Eastman noted that "[w]hat this means is that if we 
meet or beat this schedule . . . , there will be no additional fees due to project delays." (R.1023T, 
p. 342; R. 954, Exhibit 68). Ms. Eastman did not mention the August 31 invoices at this time, 
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and Mr. Riazzi viewed the e-mail as consistent with his belief that Transamerica did not owe 
Alpha Partners additional money. (R. 1023T, p. 342; R. 1029). In mid-October 2001, Mr. 
Riazzi learned that Lake Setzler, Transamerica's Chief Financial Officer, had spoken to Mr. 
Leeby about the August 31 invoices and that Alpha Partners expected Transamerica to pay them 
in full. (R. 1023T, p. 343). Upon learning from Mr. Leeby that the two smaller invoices were 
for the requested change orders, Transamerica paid those invoices. (R. 1023T, p. 301). 
However, with respect to the largest invoice, Mr. Leeby told Mr. Setzler that Ms. Hecht was 
"exercising her right to bill up to 20 percent more than the original estimate. $43,000 represents 
an 18 percent increase."3 (R. 1023T, p. 303). Mr. Leeby gave Mr. Setzler no backup 
documentation or breakdown for the additional charge, as there was none. (R. 1023T, pp. 301-
303). Alpha Partners did not present any evidence at trial that it spent more hours on the project 
than originally estimated. (R. 1030). Indeed, Ms. Hecht and her assistant Ms. Eastman did not 
keep track of hours they spent on the project. (R. 1030). When the project went beyond 
September 8, 2001, Alpha Partners did not submit any estimate revisions to Transamerica for its 
approval. (R. 1022). 
3Alpha Partners claims on appeal that Mr. Setzler felt Ms. Hecht had a contractual right to 
charge up to 20% more than the original contract price. (Appellant's Brief, p. 45). Nonetheless, 
Mr. Setzler testified at trial that Mr. Leeby told him that the basis for the $43,000 charge was that 
Ms. Hecht was exercising "her contractual right;" Mr. Setzler merely communicated what Mr. 
Leeby had told him to Mr. Riazzi, but he was not expressing an opinion that Ms. Hecht was 
entitled to charge extra fees under the contract. (R. 1023T, p. 303). 
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8* Alpha Partners Terminated the Parties' Contract Upon Learning that 
Transamerica would not Pay the Unexpected Invoice for Additional 
Fees. 
On October 29, 2001, Ms. Hecht called Mr. Riazzi and demanded that the invoice for 
additional fees be paid. (R. 1029; R. 951, Exhibit 5). Mr. Riazzi replied that Alpha Partners had 
been paid up front in full and that it would not pay the invoice, reminding her that she had 
promised not to charge additional fees. (R. 1029 R. 951, Exhibit 5). Ms. Hecht responded that 
she would turn the matter over to her attorney, and the conversation ended. (R. 1029; R. 951, 
Exhibit 5). Ms. Hecht had earlier instructed Ms. Detwiler and Mr. Sisco on October 20 that 
Transamerica was not going to pay the invoice and that they should stop working on the project. 
(R. 1029; R. 955, Exhibit 74; R. 1022T, pp. 212-13; R. 955, Exhibit 74). The trial court found 
that her communications to Mr. Riazzi and her partners constituted a termination of the contract 
by Alpha Partners. (R. 1029). 
9. Because Alpha Partners Terminated the Contract before Finishing 
the Marketing Materials, Transamerica had to Hire another 
Marketing Firm to Start from Scratch and Provide Similar Materials, 
Which Caused Transamerica to Incur Damages. 
After Alpha Partners terminated the contract, Transamerica was forced to hire another 
marketing firm, FRCH, to start from scratch and develop marketing materials similar to what 
Alpha Partners had been hired to complete. (R. 1023T, pp. 304, 351). Transamerica paid Alpha 
Partners a total of $263,000 in fees and expenses over the course of their relationship. (R. 
1023T, p. 305). Transamerica paid FRCH $60,797.17 for completed marketing materials. (R. 
1023T, p. 305; R. 955, Exhibit 79; R. 1030). Transamerica presented evidence at trial that it 
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incurred damages of $202,202.83, the difference between the two figures, as a direct and 
foreseeable result of Alpha Partners' failure to deliver completed marketing materials. (R. 
1023T,p.306). 
Additionally, had Alpha Partners not terminated the contract, but completed the project as 
anticipated in November 2001, Transamerica would have received the revenue-generating 
benefit of its marketing materials starting in November 2001. (R. 1023T, p. 306). However, 
since Transamerica had to hire a replacement marketing firm, and since FRCH did not complete 
the marketing materials until the second quarter of 2002, there were several months where 
Transamerica suffered the lost opportunity of generating new business from circulating the 
marketing materials to potential customers. (R. 1023T, p. 306). Mr. Setzler testified that from 
November 2001 through the first two quarters of 2002, the amount of lost profits Transamerica 
suffered from inability to use marketing materials was $380,000. (R. 1023T, pp. 306-11; R. 955, 
Exhibit 80). Alpha Partners did not dispute this figure at trial. (R. 1023T, pp. 312-13). 
10. Alpha Partners Reaped a Substantial Profit from the Project. 
Out of the $263,000 Alpha Partners received from Transamerica for the project, $242,500 
was for fees (the $225,000 paid up-front and the two change orders), and the remainder was for 
expenses, including travel costs. (R. 1023T, p. 386). Although Alpha Partner's original contract 
with Ms. Detwiler called for Alpha Partners to pay Ms. Detwiler $80,000, Ms. Detwiler only 
ended up charging Alpha Partners $71,200. (R. 1022T, p. 217). Similarly, Alpha Partners 
agreed at the beginning of the project to pay Mr. Sisco between $64,000 to $67,000 for his 
services; however, he ultimately charged Alpha Partners "something less than $60,000." (R. 
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1022T, p. 217).4 Alpha Partners received over $110,000 as profit for the project with 
Transamerica.5 (R. 1023T, p. 386). 
V. SUMMARY OF ARGUMENT 
POINT A: The trial court correctly concluded that Alpha Partners could not require 
Transamerica to pay an additional $64,772.16 beyond the $263,000 it had already paid Alpha 
Partners for incomplete marketing materials. Transamerica did not breach the contract, and there 
was no provision in the Letter of Agreement that allowed Alpha Partners to charge additional 
fees simply out of frustration with Transamerica. The "20% clause" does not permit Alpha 
Partners unfettered right to charge additional fees for any reason or no reason. Similarly, the 
separate "estimate revision clause" contemplated that Alpha Partners may charge additional fees 
if the project extended past September 8, 2001, but only if Alpha Partners submitted an estimate 
revision for Transamerica's approval, which it never did. 
Even if Alpha Partners is able to convince this Court that the Letter of Agreement gave it 
the right to charge Transamerica tens of thousands of dollars in additional fees for no reason, 
Alpha Partners never produced evidence that it sustained damage as the result of any contractual 
4Alpha Partners claims for the first time on appeal that Ms. Detwiler and Mr. Sisco 
charged less because the project was never completed. (Appellant's Brief, p. 14). However, 
Alpha Partners did not present any evidence at trial to this effect, and this unsubstantiated 
assertion cannot be considered on appeal. Low v. Bonacci, 788 P.2d 512 (Utah 1990) (appellate 
court will not consider evidence on appeal that was not presented to court below). 
5This fact contradicts Ms. Hecht's general contention at trial that the project delays "cost 
Alpha Partners money." (R. 1022T, p. 140). Alpha Partners never presented evidence of how 
much money it allegedly lost on the project, likely because it in fact made money on the project. 
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breach. The trial court's determination that Transamerica did not breach the contract must be 
affirmed. 
POINT B; On cross-appeal, Transamerica challenges the trial court's conclusion that Alpha 
Partners did not breach the contract even though it failed to fulfill its part of the bargain, to create 
and complete marketing materials for Transamerica. There are no factual findings related to this 
issue that Transamerica disputes. Rather, Transamerica contests the trial court's legal reasoning 
that since Alpha Partners substantially completed the marketing materials, it had substantially 
performed its contractual obligations. The marketing materials were worthless to Transamerica 
because the marketing firm it hired to replace Alpha Partners could not use Alpha Partners' 
materials and had to start from scratch. Transamerica incurred damages as a result, including 
having to pay the new marketing firm to do what Alpha Partners was supposed to do; and 
sustaining lost opportunity to sell itself through marketing materials for several months after 
Alpha Partners' termination of the contract to the date when the replacement marketing company 
delivered its completed marketing materials to Transamerica. 
POINT C: On cross-appeal, Transamerica disputes the trial court's conclusion that Alpha 
Partners was not unjustly enriched by the retention of the $263,000 Transamerica paid it; Alpha 
Partners was paid this money in exchange for delivering completed marketing materials. Since it 
never did what it promised to do, it would be inequitable for Alpha Partners to keep the entire 
amount, and the trial court should have ordered Alpha Partners to pay a portion back to 
Transamerica. 
POINT D: Although Alpha Partners does not ask this Court on appeal to reverse the trial court's 
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award of costs to Transamerica in the amount of $3,094.86 pursuant to Transamerica's Rule 68 
Offer of Judgment, Alpha Partners briefly criticizes Judge Lubeck's award. (Appellant's Brief, 
p. 50 n.14). The award of costs was within the trial court's discretion and should not be 
disturbed on appeal. 
VI. ARGUMENT 
POINT A: TRANSAMERICA DID NOT BREACH THE CONTRACT BY REFUSING 
TO PAY ADDITIONAL FEES WHEN THERE WAS NO REQUIREMENT 
IN THE LETTER OF AGREEMENT FOR IT TO DO SO. 
Transamerica and Alpha Partners entered into a Letter of Agreement whereby 
Transamerica would pay Alpha Partners for creating and delivering various marketing materials 
for Transamerica's use in attracting potential customers. Transamerica paid a substantial figure 
as contemplated by the contract. Alpha Partners, instead of keeping its end of the bargain by 
completing the marketing materials, stopped working on the project when it was "very near 
completion," and "in the final stages," according to Ms. Hecht. (1022T, p. 204). The trial court 
appropriately rejected Alpha Partners' claim that Transamerica had breached the contract by 
delaying the project. It appropriately determined that there was no contractual basis for Alpha 
Partners to seek additional fees from Transamerica, and that Alpha Partners had not shown it 
sustained any damages from delays in the project. 
• . 1. THE FACT THAT THE PROJECT WENT BEYOND THE SEPTEMBER 
8,2001 GRACE PERIOD DID NOT MEAN TRANSAMERICA 
BREACHED THE CONTRACT. 
Alpha Partners' breach of contract claim seems to be based on an argument that since the 
project was not completed by the "grace period" of nine months after project inception, 
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Transamerica somehow breached the contract, and Alpha Partners was therefore entitled to 
charge it extra money under both "extra fee" provisions on pages 12 and 13 of the Letter of 
Agreement. The trial court correctly reviewed the Letter of Agreement and the course of the 
parties' dealings to reach the conclusion that Transamerica did not breach the contract. 
The Letter of Agreement itself does not state that project delays will constitute a breach 
of contract. There was no evidence that the parties reached a separate agreement that delays 
would breach the Letter of Agreement; even though Mr. Miller testified that he understood 
project delays could mean extra expense, Ms. Hecht conceded at trial that she told Mr. Miller that 
if she was ever going to charge Transamerica additional fees, she would notify him immediately, 
and she would give backup documentation to justify the additional fees. Alpha Partners did not 
forewarn Transamerica before sending the August 31 invoice, and it never substantiated to 
Transamerica, or even attempted to substantiate, that it incurred additional costs through delays.6 
Moreover, Alpha Partners' continual extensions of project completion dates established 
that the completion date was flexible from its standpoint. In its constant communications to 
Transamerica before July 2001, the only time it mentioned the possibility of charging extra was 
in April 2001, when it told Mr. Miller it could charge extra fees for delay, but pursuant to the 
"estimate revision" clause, not the "20% clause" it would ultimately cite in the August 31 
invoice. When Mr. Riazzi became CEO of Transamerica in July 2001, Alpha Partners agreed not 
6Alpha Partners asserted in the letter accompanying the invoices that its bookkeeper Mr. 
Reg Leeby had prepared a report showing "budget implications of past delays." (R. 952, Exhibit 
31). Ms. Hecht admitted at trial that Mr. Leeby had prepared no such report. (R. 1022T, p. 205). 
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to charge additional fees after he made it "abundantly clear" he felt Transamerica had already 
paid enough for the project. 
2, NEITHER OF THE TWO 'EXTRA FEE' CLAUSES IN THE 
LETTER OF AGREEMENT ENTITLED ALPHA PARTNERS TO 
CHARGE ADDITIONAL FEES. 
After Alpha Partners terminated the contract, it sent Transamerica an invoice in 
November 2001 for $64,772.16, and it sought this amount as damages at trial for breach of 
contract. It is unclear whether Alpha Partners is seeking this entire amount on appeal, or just a 
portion of it. 
At trial, Ms. Hecht broke down this amount as follows: $43,000 of this was for the 
August 31 invoice, which was supposed to represent 18% of the original contract price of 
$239,000, not 18% of the up-front discount price of $225,000. (R. 1022T, p. 218; R. 951, 
Exhibit 9). Alpha Partners tacked on an additional $4,800 to the November invoice, allegedly 
representing 2% of $239,000, although the invoice calls this a charge for "work toward project 
completion toward October 29, 2001." (R. 951, Exhibit 9). Additionally, the November invoice 
included a $10,800 charge, which was apparently for "work beyond grace period expiring 
September 8, 2001 ( September 9 through October 29), even though she had voluntarily extended 
the project completion date in October to December 17.7 (R. 1022T, p. 218). 
Alpha Partners also charged $1741.33 for unknown "expenses," even though Ms. Hecht 
admitted that the project was under budget on expenses by $12,000. (R. 1022T, p. 211). There 
7Alpha Partners made no attempt to explain why it was making two separate charges of 
$4800 and $10,800 for work through October 29. 
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was also a charge of $3,463.34 for "reimbursables," but the invoice did not itemize what these 
reimbursables were. Although Alpha Partners did not provide an itemization of what the 
expenses and reimbursables were at trial, it contends on appeal that it should be awarded these 
amounts outright, no questions asked, simply because the Letter of Agreement contemplates that 
expenses could vary up to 20% more than the estimate. (Appellant's Brief, p. 33-4). This 
position on expenses and reimbursables parallels Alpha Partners' untenable position regarding 
the exercise of the "20% clause"-that it could charge up to 20% more simply because it felt like 
it, with offering any justification or explanation. Finally, Alpha Partners attempted to charge 
interest of 1.5% per month on the alleged "$43,000 past due balance," without producing 
evidence for why it was charging that rate of interest or whether it was a reasonable rate.8 
With respect to the $43,000 figure, Ms. Hecht gave various and differing justifications at 
trial for why she attempted to charge Transamerica this amount under the "20% clause." She 
claimed that she charged extra fees out of frustration "that things were continuing to flounder" 
and frustration at "the lack of progress and responses." (R. 1022T, pp. 28, 211). She then 
testified that the extra charge "reflects the complexity" of the project. (R. 1022T, p. 77). At one 
8Alpha Partners claims on appeal that the invoice contained charges of $2,975 and $1,277 
for "20% on the change orders." (Appellant's Brief, p. 22). There are no charges for these 
amounts on the November 15 invoice, and there are no charges characterized on the invoice as 
"20% on the change orders," so Transamerica is unsure why Alpha Partners believes the invoice 
contained an extra charge for change orders. (R. 951, Exhibit 9). If the invoice does contain a 
charge for change orders, Alpha Partners did not explain this at trial, nor does the invoice clearly 
indicate a charge for this purpose. Moreover, Alpha Partners could not justify charging an 
additional 20% for the two change orders, since Transamerica paid for the change orders and 
since Alpha Partners has never claimed there was a delay in completing the change orders or 
otherwise tried to rationalize extra charges on the change orders. 
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point, she stated that "if the grace period [September 8, 2001] expired, then we will need to go 
into that 20 percent." (R. 1022T, p. 209). At another point, she claimed that "the $43,000 has 
nothing to do with the grace period " (R. 1022T, p. 209). She later reiterated that she 
exercised the "20% clause" for "working several months longer than originally expected." (R. 
1022T, p. 211). Finally, she conceded that the "20% clause" does not state that it is triggered by 
delays. (R. 1022T, p. 167). The trial court summed up this self-contradicting testimony by 
noting that "[p]laintiff seems to argue that the 20% clause allows Alpha to charge an additional 
20% for seemingly any reason " (R. 1030). 
Considering that Ms. Hecht herself was not sure of the purpose of the "20% clause," it is 
not surprising that the trial court concluded that the clause was ambiguous and unclear. If 
extrinsic evidence fails to clarify the terms of an ambiguous contract, the contract will be 
construed against the drafter. U.P.C Inc., v. R.O.A. General, Inc., 990 P.2d 945 (Utah Ct. App. 
1999); Trolley Square Assoc, v. Nielson, 886 P.2d 61 (Utah Ct. App. 1994). The trial court's 
findings regarding the intentions of the parties will only be disturbed on appeal if clearly 
erroneous. Allstate Enterprises, Inc. v. Hertford, 772 P.2d 446 (Utah Ct. App. 1989). Far from 
clarifying the meaning of the "20% clause" or the circumstance or circumstances under which it 
could be exercised, the evidence offered by Alpha Partners only made the clause more confusing 
and unclear. It was therefore proper for the trial court to construe the clause as advocated by 
Transamerica, not by Alpha Partners. Transamerica noted that the clause could not be triggered 
by project delay, since extra fees for delays were covered under the separate "estimate revision" 
clause on page 13 of the Letter of Agreement. Transamerica further argued that the clause should 
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be interpreted in conjunction with the language surrounding it. The sentence immediately 
preceding the clause, "[t]he fees quoted here are based on an estimate of time required by Alpha 
Partners to perform the work described as well as fair market value for these services," suggested 
that the clause could be triggered if excessive hours were spent on the project or if the going rate 
for marketing services changed dramatically during the course of the project. (R. 951, Exhibit 6, 
p. 12). Ambiguity can arise because of vague or unclear language in a contractual provision. 
Farmers Ins. Exchange v. Versaw, 99 P.3d 796 (Utah 2004). Ms. Hecht's various positions at 
trial regarding the meaning of the "20% clause" are the best evidence of its ambiguity. 
Not only was there no contractual basis for Alpha Partners to charge additional fees under 
the "20% clause," there was no basis for it to assess $10,800 under the "estimate revision 
clause." This provision states that "[i]f Transamerica postpones project completion for more 
than nine months from the date of project inception, it will be necessary to submit an estimate 
revision for your approval." (R. 951, Exhibit 6, p. 13). The requirement of an estimate revision 
contemplates that before Alpha Partners can levy additional fees for postponing the project, it 
must submit a proposed revision of extra charges for Transamerica's approval, which in turn 
contemplates that the parties may discuss the appropriateness of the amount of the proposed 
revision. Alpha Partners never submitted an estimate revision for Transamerica's approval, and 
the court properly determined that Alpha Partners could not therefore rely on the "estimate 
revision" clause as a basis for seeking additional fees from Transamerica. (R. 1022). 
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3. EVEN IF TRANSAMERICA'S DELAYS BREACHED THE 
LETTER OF AGREEMENT, THE TRIAL COURT CORRECTLY 
OBSERVED THAT ALPHA PARTNERS PRODUCED NO 
EVIDENCE OF DAMAGES. 
Alpha Partners reaped a profit of over $110,000 on the Transamerica project and 
therefore could not contend that it lost money on the project. Neither could it claim that it was 
unable to work on projects for other clients because the Transamerica project was so time 
consuming; to the contrary, Alpha Partners had two other projects going on at the same time as 
the Transamerica project and was able to work on those projects simultaneously. While Ms. 
Hecht claimed she spent less time helping her own marketing director attract other clients for 
Alpha Partners, Alpha Partners made no showing of what "other business" it might have 
obtained had it not been working on the Transamerica project nor what that business was worth. 
(R. 1034). Alpha Partners was never able to translate the project delays into quantifiable, 
identifiable lost sums of money, and even if it had established that the delays breached the 
contract, it had no evidence that damages flowed from that breach. 
POINT B: THE TRIAL COURT ERRED IN CONCLUDING THAT ALPHA 
PARTNERS DID NOT BREACH THE CONTRACT BECAUSE IT HAD 
NEARLY COMPLETED THE MARKETING MATERIALS. 
1. ALPHA PARTNERS' FAILURE TO FINISH THE MARKETING 
MATERIALS WAS A MATERIAL BREACH OF THE 
CONTRACT. 
Alpha Partners' contractual obligations are set forth on pages 2 through 5 of the Letter of 
Agreement. (R. 951, Exhibit 6). Alpha Partners promised to create tangible marketing materials, 
including a Capability Brochure and Library of Presentation Pages, in final form for 
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Transamerica to use to attract potential clients. (R. 951, Exhibit 6, pp. 2-5). By the time it 
terminated the contract in October 2001, it had finished two of the eight listed project 
components, the Summary of Research and Strategic Recommendations, and the Direct Mail 
Letter. (R. 951, Exhibit 6, pp. 2-5). Alpha Partners never completed the other six project 
components; while five of these six components were close to being completed, they were still 
steps away from being printable, deliverable product.9 Alpha Partners was supposed to deliver 
completed marketing materials for all eight project components in exchange for the $263,000 it 
received from Transamerica. Completion of the marketing materials was the very essence of its 
contractual obligation, and its failure to finish them was a material breach. See Cache County v. 
Beus, 978 P.2d 1043, 1050 (factor to be considered in determining materiality of breach is extent 
to which injured party will be deprived of benefit he reasonably expected). 
Judge Lubeck determined that Alpha Partners did not breach the Letter of Agreement 
despite its failure to meet its contractual obligations because "[p]laintiff has engaged in 
substantial performance of the contract. Most of the work was accomplished by plaintiff." (R. 
1032). Although it was true that Alpha Partners completed much of the work, this was 
meaningless because Transamerica had to hire another marketing firm to replace Alpha Partners 
in November 2001. FRCH, the new firm, could not use Alpha Partners' ideas or concepts 
developed during the project out of concern that they were Alpha Partners' property. (R. 1023T, 
p. 349). As a result, FRCH had to start from scratch, as if Alpha Partners had not performed any 
9Alpha Partners never undertook its obligation to provide "account management through 
every phase of the project, including development and updates of . . . budgets." (R. 1020). 
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work under the contract. Alpha Partner's "nearly complete" work was as good as "no work" for 
all practical purposes. (R. 1023T, p. 399). 
A party's considerable performance of contractual obligations does not save it from 
breaching the contract if complete performance was vital to the purpose of the contract. Here, 
Alpha Partners' nearly complete materials were meaningless and worthless to Transamerica. The 
trial court erred in concluding that Alpha Partners' failure to honor fully its contractual obligation 
was not a breach. 
As an alternative ground for concluding that Alpha Partners did not breach the contract, 
the trial court stated that Transamerica's delays "excused Alpha Partners from performing" its 
duty to complete the marketing materials. (R. 1032). However, the trial court emphasized that 
Transamerica's delays were not a breach of the contract. A party to a contract can only be 
relieved from performing its contractual duties if the other party materially breached the contract. 
Holbrook v. Master Prot. Corp., 883 P.2d 295, 301 (Utah Ct. App. 1994). The trial court made 
accurate factual findings with respect to Alpha Partners' performance of its contractual duties but 
merely drew the wrong legal conclusion. Alpha Partners was not excused from completing the 
marketing materials, and its failure to deliver constituted a breach of the contract. 
2. TRANSAMERICA PRODUCED SUFFICIENT PROOF OF 
DAMAGES IT SUSTAINED AS A RESULT OF ALPHA 
PARTNERS' BREACH. 
Transamerica sought two items of damages from Alpha Partners' failure to complete the 
marketing materials. First, it was forced to hire a marketing firm to replace Alpha Partners after 
Alpha Partners walked away from the project. Transamerica produced evidence that it hired 
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FRCH in November 2001 as a consequence of having to find a replacement for Alpha Partners, 
that FRCH produced marketing materials similar to what Transamerica had hired Alpha Partners 
to do, and that FRCH charged $60,797.17 for the project. Transamerica sought the difference 
between what it paid Alpha Partners and FRCH, or $202, 202.83. 
Alpha Partners did not dispute Transamerica's evidence supporting this item of damages 
at trial, nor did it offer any argument against the propriety of awarding such damages. Moreover, 
the trial court's Findings of Fact and Conclusions of Law do not contain any criticism of this 
damages claim. Thus, if this Court reverses the trial court's conclusion that Alpha Partners did 
not breach the contract, it should also direct that Transamerica be awarded damages of 
$202,202.83 because this portion of Transamerica's damages claim is undisputed and 
unchallenged. 
The second item of damages Transamerica sought as a result of Alpha Partners' failure to 
complete the marketing materials was lost opportunity in the form of lost profits. Had Alpha 
Partners completed the project as anticipated in November 2001, Transamerica would have been 
able to use those materials immediately to attract new clients. Since Alpha Partners terminated 
the contract, Transamerica was required to find another marketing firm, which was able to 
complete the marketing materials in July 2002. Mr. Setzler testified as to how the lost profits 
were calculated over this eight-month time period, using figures created by Bill Miller for 
budgeting purposes when he was Chief Operating Officer of Transamerica, and arriving at a total 
of $380,000. (R. 955, Exhibit 80). 
Although Alpha Partners did not question the fact that damages were sustained or the 
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accuracy of the numbers, the trial court dismissed the evidence of lost profits as "based on 
evidence from others" and "speculative." (R. 1034). However, there was nothing wrong with 
Mr. Setzler's reliance on Mr. Miller's budget projections as the basis for calculating lost profits; 
Mr. Setzler confirmed that he had shown the projections to Mr. Riazzi, who approved them as to 
accuracy. (R. 1023T, p. 309). Mr. Riazzi also testified that he and Mr. Setzler discussed whether 
they were realistic when Mr. Riazzi took over at Transamerica, and the two gentlemen agreed 
that they were. (R. 1023T, p. 354). Thus, there was adequate foundation for Transamerica to use 
Mr. Miller's budget projections. Additionally, Transamerica offered evidence that the numbers 
used in 2002 to project lost profits into the future were not speculative; by the time of trial in 
2004, Transamerica had actual production and fee rate data for the time period of November 
2001 through July 2002. (R. 1023T, p. 355). Mr. Riazzi testified at trial that he had recently 
compared the projections prepared in 2002 to the actual numbers, and that the estimated figures 
used to predict lost profits of $380,000 were "pretty close" to the actual numbers. (R. 1023T, p. 
355). Transamerica produced more than sufficient evidence to show that it lost business 
opportunity worth $380,000 during the several months it was waiting for FRCH to complete the 
marketing materials, and Alpha Partners did not even contest at trial that these losses were not 
sustained. It was error for the trial court to reject Transamerica's evidence of damages in this 
area. 
POINT C: ALPHA PARTNERS' RETENTION OF OVER A QUARTER OF A 
MILLION DOLLARS THAT TRANSAMERICA PAID IT FOR 
COMPLETED MARKETING MATERIALS UNJUSTLY ENRICHED IT, 
As an alternative theory of recovery against Alpha Partners from the breach of contract 
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claim, Transamerica asserted an unjust enrichment claim. If it is determined that a party has not 
breached an express contract, the party may still be liable under the equitable theory of unjust 
enrichment. Five F, LLC v. Heritage Savings Bank 81 P.3d 105 (Utah Ct. App. 2003). Thus, 
even if this Court affirms the trial court's conclusion that Alpha Partners did not breach the 
Letter of Agreement, it may still reverse the determination that Alpha Partners was not unjustly 
enriched by the retention of $263,000 it was paid for services rendered on a completed project. 
The elements of unjust enrichment are: 
(1) A benefit conferred on one person by another; 
(2) The conferee must appreciate or have knowledge of the benefit; and 
(3) There must be an "acceptance or retention by the conferee of the benefit under such 
circumstances as to make it inequitable for the conferee to retain the benefit" without 
working for its value. 
Berrett v. Stevens, 690 P.2d 553, 557 (Utah 1984). 
The facts underlying Transamerica's claim of unjust enrichment are the same as for the 
breach of contract claim against Alpha Partners. All of the elements of unjust enrichment were 
present in this case. First, Transamerica conferred the benefit of a $263,000 up-front, paid-in-full 
fee for completion of marketing materials. Second, Alpha Partners had knowledge of the benefit, 
having received the payment and acknowledged receipt of the payment. 
Finally, it would be inequitable for Alpha Partners to retain this entire fee when the 
project was never completed. The trial court asserted that Alpha Partners was not unjustly 
enriched because it "engaged in substantial performance, doing what it could given the delays of 
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TIM," and Transamerica did not show that Alpha Partners' work "was not worthy or sufficient to 
justify the fees paid." (R. 1033). The trial court's reasoning ignored the basis of Transamerica's 
unjust enrichment claim. Transamerica did not argue that Alpha Partners did no work or 
insubstantial work on the project. Transamerica agreed that the project was nearly finished when 
Alpha Partners terminated the contract and that the work was generally high in quality. 
However, since Alpha Partners did not take this work to its crucial end by delivering completed 
marketing materials, all its work was for naught. Alpha Partner's work, substantial or 
insubstantial, high quality or poor, was worthless to Transamerica unless it was 100% finished. 
FRCH could not use the work Alpha Partners had done before it terminated the contract because 
the work contained Alpha Partners' ideas and concepts, and these belonged to Alpha Partners and 
could not be appropriated by another marketing company. It was inequitable, therefore, for 
Alpha Partners to keep the payment for 100% of the project when it performed less than 100% of 
the work; for all intents and purposes, this meant to Transamerica had Alpha Partners not done 
any work. 
In Jensen v. Whitesides, 13 Utah 2d 193, 670 P.2d 765 (Utah 1962), the Utah Supreme 
Court affirmed a jury verdict in favor of an elderly woman who claimed her niece had been 
unjustly enriched. The aunt paid the niece money in exchange for building a house for the aunt, 
with the understanding that the aunt would live in the house. The niece built the house, but the 
aunt only lived in the house for a short time, then moved out. The jury determined that the niece 
had been unjustly enriched by retaining the entire amount of money the aunt had paid her and 
awarded the aunt the difference between the entire amount paid and a reasonable rental value for 
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the time the aunt lived in the home. Similarly, the trial court here should have recognized that by 
keeping the up-front payment for an entirely finished project when the project was never 
finished, Alpha Partners was unjustly enriched. 
The trial court should have ordered Alpha Partners to return a portion of the money as 
damages in an amount he found justified under the circumstances. (R. 1022T, pp. 202, 204). In 
Bailey-Allen Co., Inc. v. Kurzet, 945 P.2d 192 (Utah Ct. App. 1997), a general contractor sued 
homeowners for unjust enrichment when the homeowners fired him after completed 10% of the 
home. The court agreed that the trial court's award an amount equal to the value of 10% of the 
work was "fair and reasonable under the circumstances." Bailey-Allen Co., Inc., 945 P.2d at 189, 
192. In this case, that standard could be applied to refund Transamerica an amount equal in 
value to the portion of the project Alpha Partners did not finish. There was testimony that the 
project was in its "final stages" and "very near complete." This Court should reverse the trial 
court's ruling that Alpha Partners was unjustly enriched and remand to the trial court to enter an 
award consistent the amount of work not performed by Alpha Partners. 
POINT D: THE TRIAL COURT PROPERLY AWARDED COSTS TO 
TRANSAMERICA. 
Transamerica filed an Offer of Judgment a few months before trial. Since the trial court 
did not award any money to Alpha Partners, Transamerica was entitled to costs incurred after the 
date of the Offer of Judgment, pursuant to Utah Rule of Civil Procedure 68. In a footnote on the 
last page of its Appellate Brief, Alpha Partners claims the court erred in awarding some of these 
costs, although it does not identify which costs should not have been awarded. (Appellant's 
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Brief, p. 50 n. 14). 
Utah Rule of Appellate Procedure 24(a)(9) requires an appellant's arguments on appeal 
must include "the contentions and reasons of the appellant with respect to the issues presented . . 
. ." Utah appellate courts have consistently applied this language to the extent that "an appellate 
court will decline to consider an argument that the party failed to adequately brief." Valcarce v. 
Fitzgerald, 961 P.2d 305, 313 (Utah 1998). In Provo City v. Cannon, 994 P.2d 206 (Utah Ct. 
App. 1999), this Court refused to consider an appellant's argument because "it consisted of a 
one-sentence footnote at the end of his appellate brief," and therefore did not comply with Rule 
24. Alpha Partners' brief contention that part of the trial court's award of costs was in error, 
without even saying which of those costs were in error and which were not, does not constitute 
an adequate argument under Rule 24. 
In any event, the cases Alpha Partners cites deal with "costs" under Utah Rule of Civil 
Procedure 54(d)(1), not under Rule 68. No Utah appellate court appears to have defined "costs" 
under Rule 68, but the definition of "costs" in the context of an offer of judgment must be more 
expansive than under Rule 54; otherwise, there would be little or no reason for a defendant to file 
an offer of judgment. The trial court's award of costs to Transamerica was proper and should not 
be disturbed on appeal. 
VII. CONCLUSION AND RELIEF REQUESTED 
Alpha Partners is attempting on appeal to be overcompensated for work it never 
completed. It has not presented any compelling reason to reverse the trial court's decision that 
Transamerica did not breach the Letter of Agreement. Alpha Partners' position is that since 
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Transamerica delayed the project, it is automatically entitled to gouge Transamerica for extra fees 
just because the delays were frustrating. There is no provision in the Letter of Agreement that 
permits such a draconian penalty. Moreover, Alpha Partners never provided evidence that it 
suffered damage from the delays, even if the delays materially breached the contract. 
While the trial court properly recognized that Alpha Partners was overreaching, it 
misconstrued Transamerica's breach of contract and unjust enrichment claims against Alpha 
Partners. Distracted by the fact that the project was nearly finished by the time Alpha Partners 
terminated the contract, the trial court failed to realize that Alpha Partners' substantial 
performance was irrelevant in a contractual relationship where Alpha Partners was paid up front 
for complete performance, and where Transamerica would only receive the benefit of its bargain 
if Alpha Partners fully completed the project. As a result, the trial court erred in determining that 
Alpha Partners did not breach the contract or was not unjustly enriched. 
Transamerica requests the following relief in opposing Alpha Partners' appeal and 
presenting its own cross appeal: first, this Court should affirm the trial court's decision that 
Transamerica did not breach the contract. Second, it should either rule that Alpha Partners did 
not raise the issue of costs on appeal, or affirm the court's award of costs to Transamerica. 
Third, it should reverse the trial court's decision that Alpha Partners did not breach the contract 
and enter an award for damages in the amount of $202,202.83 for the foreseeable consequence 
of Transamerica having to hire a replacement marketing firm, and for $380,000 for the 
foreseeable consequence that Transamerica would lose profits while waiting for the replacement 
firm to deliver completed marketing materials. In the alternative, this Court should reverse the 
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trial court's decision that Alpha Partners was not unjustly enriched and remand to the trial court 
for a determination of damages. Finally, if this Court rules in Transamerica's favor on the breach 
of contract claim against Alpha Partners, it should remand to the trial court for a determination of 
reasonable attorney fees and costs in Transamerica's favor as provided pursuant to the Letter of 
Agreement. 
DATED this ( / ^ day of May, 2005. 
SNOW, CHRISTENSEN & MARTINEAU 
ujranne P. Blanch 
ttorney for Defendant/Appellee/Cross 
Appellant Transamerica Investment 
Management 
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